Fusiralion Qom

0 M
A MEDICAL CONSUMERS ASSOCIATION Ine. :

Reg, No. INCI171602 P.O. Box 230 Balgowlah NSW-209
4 March 2008

H
_5

Australian Commission on Safety and Quality in Health Care,
GPO Box 5480

SYDNEY NSW 2001,

mail @safetyandquality.gov.au

Submission Re. ‘Draft National Patient Charter of Rights’

A rising tide of anger is evident in the consumer community following the tragic
events at Royal North Shore Hospital, and now the hundreds of victims of ‘The
Butcher of Bega’. The time to expect trust and understanding from medical
consumers is past. After waiting for nearly 15 years (and thus meekly accepting of the
order of 270,000 more consumer deaths and 750,000 more permanent injuries since
the establishment of the expanded protective jurisdiction incorperating Patient
Charters and new complaints management systems that were supposed to have
stopped this carnage) the outcome is seen today as betrayal and dismal failure. Such
views inform the nature of this submission.

In view of the history of documents like this draft Charter that claim to provide rights
for patients, MCA must feel that the endeavour, that appears at best very naive and at
worst an insult, may have an opposite effect to that intended.

Perhaps historical momentum or lack of imagination gives the Commission no other
option but to proceed on such a path making the explicit claim that such a document
is able to provide a ‘needed clarification of minimum standards of care’. But if real
reform is to take place a much more principled stand needs to be taken in defence of
reality and the lives of so many medical consumers.

Consideration of the background of the Commission’s members is seen as providing
the consumer community with an explanation as to why substantive reform cannot be
expected to be on the Commission’s agenda and why the Commission is so ill
equipped to be a change agent. !

The glib assurances provided by the Charter must fail to be realised because the
reform process proposed puts ‘the cart before the horse’ and yst this is not
acknowledged in the National Patient Charter Principles. The Principles text is only
an expanded recapitulation of the patient rights and entitlements set out in the
Charter of Rights. The Principles thus cannot provide any logical underpinning for
the Charter Rights. The Principles text fails to mention, let alone address, obstacles to
change. The consumer view of the consultation paper at a first reading could perhaps
be summed up from the following spontaneous comment made at a local discussion
meeting: “Another consultation paper from La La Land !”

! The problem medical consumers face is that the culture carriers of the medical-industrial complex
are medical and legal professionals who have a first loyalty to their fellow professionals, the lives of
patients coming a very poor second priority. It is a simple fact of history that bodies composed of such
professionals have turned out to be inherently anti-consumer.




The Heart of the Matter

The key problem is that Australia has no supporting legal infrastructure to allow such
Charters to have any effect. Rather such endeavours in the past have probably slowed
the acquisition of enforceable rights by the lay community since they acted to:

1) Mislead an uninformed lay community as to the true position on rights.

2) Provided a superficial basis for anti-consumer forces to make the claim that no
more now needs to be done.

Real change providing enforceable rights will only flow from a radical reform of
legal structures. Real change must impact cash flows and thus force real change. The
effect alone of motherhood statements, perhaps naively expected to act via moral
suasion, will be zero. The type of glib statements that infest the consultation paper
can only safely be made once the actual hard work of change has been done. And a
basis for hard work does not seem to be visible anywhere in the paper.

The consultation paper totally fails to take into account that the medical services
industry is a real industry, and not a pretend one as much of the protective jurisdiction
is. As a real industry it will just understand cash flows and profit unless the Statute
Books around Australia force it to do otherwise. Since the system places no cash
value on patient rights, patient pain, patient suffering, and the thousands of avoidable
patient deaths each year, these properties of the medical-industrial complex cannot
currently be addressed effectively — no matter how many Charters of Rights are
developed.

MCA’s proof of the above claim is the inconvenient truth of the past three decades of
history.
The History

From the mid 1970s various ‘Rights and Responsibilities’ documents were proposed
and to some extent adopted at the local level. Indeed MCA generated one such
document in 1978 that later became the template for a document employed by NSW
Health.

After the Chelmsford Royal Commission in the early 1990s came a political push for
patient’s charters and new complaints management systems. The 1993 AHCA
agreement forced the States develop rights charters and set up complaints
management systems in order to access federal funding. But it was bound to end in
failure being defined by input trom the culture carriers of the medical establishment.

MCA opposed these measures seeing the form adopted in NSW as potentially
dangerous to the point of being anti-consumer. At the time the consumer community
was split due to a ploy by the NSW bureaucracy. Some influential consumer groups
who were members of a consumer advisory committee were asked to sign off on the
legislation without even seeing the final draft of the bill, and did so. The HCC act
passed by just one vote in the NSW parliament. History has since proved that MCA’s
opposition and refusal to sign off on the measure was fully justified.

MCA'’s view was that such a Charter would remain just a piece of paper, due to the
lack of enforcement under a prevailing legal-system culture very hostile to the
consumer interest, combined with a total lack of any effective human or civil rights
protections for Australians at the Federal Constitutional level on which to hang any
firm basis for consumer rights. If a consumer damaged by medical negligence seeks




path that no protections exist to stop a party “going to hell in a hand cart” % if they are

not skilled in verbal communication. MCA understands that behind the closed doors
of the Registry the aggrieved patient may well find that their adversaries turn out to
be not one but several very slick and capable professionals.

In summary this is why some consumers who have contacted MCA have called the
HCCC, The Health Care Complaints Cover-up Commission.

Then there are the Civil Courts ...

Why then do so many consumers support the use of protective jurisdiction machinery
such as the HCCC ? In essence the reason is that the civil jurisdiction is by way of
being a worst nightmare for all but the very wealthy. For the vast majority of medical
consumers the courts are quite out of reach financially particularly when the
opposition is a medical defence fund that may choose to spend heavily on a defence.

Indeed a problem is that by using the courts it seems that the powers that be feel you
are being un-Australian. Remember as a good Australian what you are supposed to do
when damaged by shonky medical services is to eke out a reduced life of disablement
as best you can on a minimal disability pension. This allows Australian hospital risk
managers and accountants to run our hospitals so they kill off around 18,000 and
seriously disable 50,000 each year (these figures are from the Federal Quality in Australian
Health Care Study) and thus save money from their State budgets. They do not have to
pay the social costs of the death and disablement, since a patient’s life is costed at
zero on their chart of accounts, while the related disability, widows, and carer’s
pensions are paid out of Federal funds. When one realises that a carer gets around 40c
per hour via a carer’s pension, but if the disablement is caused by medical negligence
a court would award compensation more along the lines of $50 per hour for a
professional nurse, it is clear why all governments wish to keep you out of the
courtroom!

And by the way if you do spend the $50,000 or so to get your medical negligence
case to court once there expect to be treated by a leading ($15,000 per day) defence
barrister as a deranged person making outlandish claims because that’s just the way
our adversarial justice system operates. A very deep cultural and class disconnect
exists between the judiciary and the medical consumer interest. Chief Justice
Spigelman made this very clear, when speaking about the administration of justice, at
the 175th anniversary of the Supreme Court of NSW

A problem for medical consumers (and indeed for medical professionals as well in
court) is that the apparatus used to do this administration is not at all scientifically
based. Legal reasoning is fundamentally different and in essence illogical in scientific
terms, while the actual machinery is that of the medieval trial by combat. You pay a
champion fighter to do battle for you. As in war the first casualty in the courtroom
tends to be the truth. ®

S The terminology used by a HCCC Registry staff member when giving evidence to a NSW
Parliamentary Committee.

7 An extract from his speech is as follows: "There is a tendency today to treat the courts as some form
of publicly funded dispute resolution service. Such an approach would deny the whole of the heritage
we have gathered here to commemorate. This court does not provide a service to litigants as
consumers. This court administers justice in accordance with law."

8 MCA suggests Evan Whitton’s three books ‘Trial by Voodoo’ , ‘The Cartel’, and ° Serial Liars’ are
essential readings.




The law in Australia has no clear reason to respect human rights simply because there
is no one to apply sanctions if it fails to.” Unlike EU citizens Australians do not have
the luxury of access to any external human rights courts. Nor do Australians possess a
constitution couched in freedoms and rights as do the Americans. Australian law
more and more stands in a state of splendid isolation.

The conclusion for consumers appears to be that the Draft National Patient Charter of
Rights proposed by the ACSQHC is a very good fit to existing machinery that is said
by governments to provide rights for medical consumers in both the protective and
civil jurisdictions. As for the criminal jurisdiction it appears off limits if the criminal
is a doctor when practicing as a doctor 10 and once again government and industry
have a system of plausible unaccountability in place, this time in the shape of the
independent DPP. As medical consumers have found out the magic word
‘independent’ when translated into plain English becomes ‘totally unaccountable’.

Is change possible ?

Australian, dollar based, power politics makes change quite impossible. Medical
consumers with a complaint against service providers are generally rather poverty
stricken, particularly when iatrogenically disabled and unemployable, and so cannot,
even as a collective (as their adversaries indeed can), donate the millions of dollars to
political parties needed today to gain real political access.

MCA has sometimes been accused of taking a negative approach, and of just
knocking others who have put in effort and made suggestions for change. So in a
positive frame of mind, but without any consideration whatsoever for Realpolitik, it is
possible for MCA to be very positive indeed about some long overdue changes to the
Statute Books around the nation. (Some of these changes were included in our 1994
briefing note BN/9-94/PIRb which is attached ) But since 1995 the appalling and indeed
criminal nature of ‘due process at law’ has become even more evident and so the surgery to
the legal system proposed here is much more radical.)

1) Do what Maggie Thatcher did for the NHS. Nationalise all medical
Professional Indemnity cover.

If you own up fast (instead of covering up) to what happened to the patient you will
get unconditional cover. That’s not the over-expensive discretional private cover that
is all that is on offer right now, but full cover. Planners can then wave goodbye to ‘no
data available’ because it is ‘commercial in confidence’. Also legislate to stop hiding
the corpses away under the cover of out-of-court non-disclosure agreements.

? Hilary Charlesworth "The Australian Reluctance about Rights" Osgoode Hall Law Journal Vol31
No.1 1993 pl195 Discusses the fact that protection of rights is not provided for by the Australian
common law or legislation but that the political climate acts to conceal this from the Australian public.

12 Should a lay person handy with a scalpel feel a need to ‘assist’ females in life by cutting off their
external genitals having, out of consideration for their feelings, drugged them first, one would expect
that the act would be seen as having at least some relevance to the criminal jurisdiction ? (Perhaps the
Courts would see mitigation in such a case because of the use of drugs, just as the judicial mind did
over a rape where the offender had had the courtesy to first knock the woman unconscious prior to the
rape.) But should a doctor do this, well there is nothing much that Andrew Dix of the NSW Medical
Board saw he could do when questioned on TV, because the doctor had already been struck off and the
HCCC is similarly powerless. And past evidence is that should similar cases be referred directly to the
police by the public then they would refer the public back to the HCCC. Going around and around in
circles for as long as they care to is clearly a major right bestowed on medical consumers by the
Australian protective jurisdiction.
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Who knows, under such conditions perhaps medicine can even become an honest
profession once again ?

2) Make the statute books quite a bit thinner and the tax payers happier by
scrapping the sheltered workshops of the protective jurisdiction. Certainly
professionals (both legal and medical) will lose some protections and consumers will
lose the opportunity to wander for years through the now Byzantine complexities of
the many commissions, tribunals and government agencies. However victim’s civil
actions will be boosted by the money so saved in the form of special legal aid.
Government should also stop the practice of fleecing medical victims of 10% of the
limited funds they have to fight their case by ending the GST impost on such legal
fees. It is a disgusting act for the Federal Government to side with the wealthy in this
way and so financially kick poor victims in the face.

3) Add public pre trial ADR to negligence cases prior to them entering the Supreme
Court and so add some reality and subtract most of the legal gamesmanship. This
method has been shown to work in a US jurisdiction and reduced the workload of the
courts.

4) But our ancient adversarial legal system of Trial by Voodoo needs cleaning up at
both ends. Both before the trial (via public ADR) and afterwards. So with the end of
the Legal Services Commissions and the Judicial Commissions now go for the
trifecta and scrap the nonsense of the judges’ protection societies — Abolish the
Appeal Courts replacing them with a new concept, The Courts of Review and
Legal Quality Assurance. These investigative bodies will introduce real QA to legal
process for the first time ever and so keep the lower courts honest. These courts will
be jury courts with 25% of the jury being new expert jurors that represent a cross
section of the non lawyer community now trained in democratic theory who will
assist the 75% lay jurors. This will end the morally corrupt regulation of the legal
profession by the legal profession. To supply the expert jurors universities who offer
medical or legal degrees will be required to set up new schools of Citizen based
Democracy so assisting a reversal of the current demise of the civil society, the drift
away from democratic forms, and the alienation of the mass of the population from
the rapacious industries of Government and Law.

Another simple measure has been suggested to MCA by a medical professional in
order to encourage MPs (as the ultimate managers of the Australian medical services
industry) to pay a responsible level of attention to quality of care and patient
nutrition:

With the new access to medical outcomes from the above measures it will be very
easy to maintain a hospital league table of performance and safety. The new Federal
Act will mandate that MPs have to receive their own health care from hospitals that
rate in the lowest 10% of the league table, and also that the menu in hospitals and the
menu in the Parliamentary members dinning lounges must be essentially of the same
quality.

MCA Contact person for this submission: A l)FX‘\“-”"\
Andrew Allan, Secretary, Medical Consumers Association Inc.
P.O. Box 230 Balgowlah NSW 2093







BN/9-94/PIRb..

Medical Consumers Association of NSW Sept. 1994 (updated Nov. 1995)
Briefing Note: A Complaints System for Medical Consumers

Purpose of this Note: To inform members of a proposal put forward by MCA to the federal Professional Indemnity Review
(PIR) in response to their interim report.

Background Notes:

In a 79 page report MCA outlined a system that would introduce a 'level playing field' in disputes over substandard medical care. The
way that doctors insure themselves turns out to largely determine the way that complaints end up being managed. In this note defects
in the present system are listed and the new system proposed by MCA outlined.

The Present System of 'Health Care':

A global medical industry today is more and more about making money for a few. This drives today's so called 'health care' industry
in the following directions; keep the consumer ignorant of the risks and choices; work to maintain the economic value of a patient's
life as close to zero as possible; discourage complaints and administratively absorb as many complaints as possible; prevent if
possible (or at least limit) injured patients access to the common law; work to limit deregistration of medical professionals. Even the
judicial system often fails to bring charges against medical providers seeing prosecution not in the public interest in the most
outrageous cases. (For example in the case of the Chelmsford narcosis doctors even after a Royal Commission exposed criminality,
perjury, 24 deaths and 18 falsified death certificates no doctor was ever prosecuied or struck off. The book Remissicn Impossibie (
Ron Williams, 1992, Jacaranda Press) explains how big business is defining the path the industry is now taking).

Both medical industry and government view complaints as causing added expense, respectively cutting into profits or causing a need
to raise extra taxation. These two forces are thus found to be in effective coalition in opposing measures that would favour
compensation for a medical consumer who has been negligently injured. Informed review of the NSW Statute Book shows that the
legal industry has adapted to this environment and have self optimised so as to allow such consumers to spend their last cent on legal
services often to no net effect. Thus unlike the US situation where legal fees applicable to running a case on a contingent fee basis are
limited to 33% here legal costs can financially wipe out a consumer who wins a medical negligence case .

Today's government sanctioned regulation is only industry self regulation behind the closed doors of exemption from FOI (Freedom
of Information) and absolute privilege. Action is focused on what are said to be systemic improvements over decades not on rapid
response to individual problems of iatrogenic death and injury. Systemic reform causes many reports to be written but actual
prosecution of individuals is defined as being counter productive. The medical industry is thus able to use a sham type of quality
control that breaks the proven quality assurance rules used in other industries, and thus fails to stop the death and injury rates. The
New HCC Act in NSW fits neatly into this system and actually may extend the problems faced for injured consumers by acting as a
mere camouflage measure, tricking the public into thinking that something substantive has been done to address malpractice. The
effect is to conceal the true cost of medical services by cost shifting. Victims of medical negligence end up on minimal social security
pensions paid for by the tax payer. This is seen by government as the cheapest way of managing medical services. (Of course those
running the system understand these risks produced and so avoid the average standard of care the system produces.)
If you have reason to complain ... what is currently on offer:

Context: 36% chance of iatrogenic injury, and 12% chance of being injured due to negligence, Rosenthal 1988, 1995 QAHS study
18,000 Australians killed and 50,000 injured each year by adverse events i.e. four times the risk of the US health care system . Note
that most outcomes below marked * are secret or do not get recorded. The MDO's end up knowing much more than the HCCC is
likely to ever know and the HCCC statistics are useless as they cover only a few percent of the total possible consumer complaints.

Complaint not made (perhaps over 90% of cases)*

See provider and then give up *
( Provider lets MDO know of risk so

MDO's know a lot more about what is
going on than government does.)

Resolve with provider *

Too costly to continue *

About 95% settle out of
court *

Screened out (say 80%) *

Offer of Conciliation (say 5%) *

HCCC investigation with
no action recommended *

75% of patients lose in court and
end up deep in debt - having to

HCCC investigation finds possible misconduct or
pay the defence costs as well g P

gross negligence case sent to professional Boards.
Win and perhaps end up with more in

X . then if you wish to get any co! i
compensation than in legal costs. ( you 0 get any compensation you must ....)




MCA's Reformed System

Based on meaningful, accessible QA, plus all providers have meaningful indemnity insurance, plus making the tort system work by:

»  Following the recommendations of the Royal Commission into Deep Sleep Therapy by the introduction of a professional conduct
division of the Supreme Court. (Evidence standards for use in court are assisted by establishing a medical evidence institute along
the lines of the German model. 'The German Institute for Expert Examination of Doctors Errors')

« Adding ADR mediation allowing public settlement of many (probably 95% or more) of cases prior to full court action.

«  Levelling the playing field financially by setting up a Patient's Justice Organisation to balance MDO defence fund.

+ Levelling the playing field by organising legal resources for patients so expertise for plaintiffs will exist for the first time.

Medical QA System ~  Consumer's Legal Advice Services (CMDO's)

Event

i

Assessments made close to Obtain independént medico-legal advice

the event (in space and time) at nominal cost to gnd true merit of case

( to consumer(s) involved) :
—_— Consumer Choice

g 7 no further action
plus good advice

Feedback on findings
and preventive action that will be taken in future

- cases with true merit

Pre hearing public ADR settlement reached

Professional's MDO

Advice from MDO

Professional Conduct Division

judgement given

of Supreme court

For the first time consumers have directly available expert legal and medical advice available via a private system similar to the
doctor's MDOs. Access is funded partly via medicare levy and partly from professional indemnity cover fees. All MDOs are required
to account separately their defence fund and their compensation fund. A balance is achieved. It is ‘medicine in the sunshine' as much
data is now in the public domain and the hidden costs of today's secret medicine are exposed for the first time. The system operates
much faster, often in months not years. The critical QA corrective feedback loop operates in well under a year. Consumers do not
need to go-'cap in hand' to official bureaucracies such as registration boards, and government bodies such as the HCCC and HCR.
Tnstances of use of the full legal path actually reduce in number as good advice and reason replaces today's fear driven situation.
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